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UNITED STATES SUPREME COURT DOCKET 
CONTAINS IMPORTANT INSURANCE CASES 


A glance at the Supreme Court Docket for the October 
Term, 1939, discloses many cases of interest in the insurance 
field. A brief survey of the more important of these cases 
follows: ; 

Rescission by Mutual Consent 


Dodd v. Aetna Life Insurance Co., certiorari to the Cir- 
cuit Court of Appeals for the 8th Circuit, reported at 1 Life 
Cases 259. This case involves the rescission of a policy of life 
insurance by mutual consent. The insurer’s contention that 
the policy had been rescinded was sustained in the lower court, 
but the petitioner, the beneficiary under the policy, contends 
that the policy was in effect at the time of the insured’s death 
because of the presence of an automatic loan provision con- 
tained in the policy. 


Ambiguity as to Due Date of Premiums 


The Penn Mutual Life Insurance Company v. Forcier et al., 
certiorari to the Circuit Court of Ap for the 8th Circuit, 
reported at 1 Life Cases 986. Both the District Court and the 
Circuit Court of Appeals held a provision of an application 
for a $40,000 policy specifying that the insurance should not 
become effective until the policy was delivered to, and the first 
premium paid by, the insured, to be ambiguous as to the “due 
date” of subsequent premiums. The petitioner, the insurer, 
contends it was error to hold that an ambiguity existed. 


Contestability of Double Indemnity Provisions 


New York Life Insurance Company v. Malloy et al., cer- 
tiorari to the Circuit Court of Appeals for the ist Circuit, re- 
ported at 1 Life Cases 847. The petitioner, the insurer, brought 
suit to rescind for fraud and misrepresentation the disability 
and double indemnity provisions of four policies of life insur- 
ance issued to the respondents as the insured and as beneficiary. 
The Circuit Court of Appeals held there was intentional fraud 
and misrepresentation in the application for the — but 
that the petitioner was precluded by an incontestability clause 
from rescinding the disability and double indemnity provisions 
of the policies. The petitioner claims its right to rescind was 
effectively preserved by an excepting clause of the incontest- 
ability provision. 


Authority of Agent to Enter into Oral Contract 


First National Bank of Hughes Springs, Texas, et al. v. 
The Century Insurance Company, Ltd., certiorari to the Cir- 
cuit Court of Appeals for the 5th Circuit, reported at 1 Fire 
and Casualty Cases 268. The Circuit Court of Appeals here 
ruled that an agent of the insurer did not have ostensible 
authority to enter into an oral contract of insurance. The 
petitioners contend that the course of dealings between them- 
selves and the agent led them to believe they would have 
insurance coverage upon the assent of the local agent. 
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% NEGLIGENCE * 
(Other than Automobile) 


Res Ipsa Loquitur.—Piaintiff was injured while a passenger 
on a train apereses by defendant, when the train gave an 
unusual lurch. The doctrine of res ipsa loguitur was appli- 
cable as the plaintiff had no knowledge of just what caused 
the accident, and the instrumentality by means of which 
it occurred was solely within the control of defendant. 
(DeBack v. United States of America, U. S. Dist. Ct., N. D. 
of Cal.). . . 400,717. 


Market Value.—Plaintiff sought to recover the value of a dog 
which was shipped on defendant’s railroad and which de- 
fendant failed to deliver. Since dogs of good pedigree have 
a market value, in order for plaintiff to recover the actual 
or intrinsic value it was incumbent upon him to show it 
had no market value. (Tex. & Pacific Ry. Co. v. Bussing, 
Tex. Ct. of Civil App.). . .§ 400,726. 


Employee of Consignee Injured.—Plaintiff, an employee of the 
consignee ‘of a car of material to be used for fertilizer, was 
severely injured while engaged in unloading the car when 
his leg went through the defective and rotten floor of the 
car, The trial court properly instructed the jury that the 
plaintiff could only recover if the defect in the car was a 
patent one, i.e, discoverable by reasonable inspection. 
(Shear : ‘-_ York Central R. R. Co., Ohio Ct. of App.) 


Pollution by Oil Well.—Plaintiff sought to recover damages 
to livestock and real estate resulting from the pollution of 
a stream of water running along the border of his land, 
which was caused by the negligence of defendant in per- 
mitting an oil well to blow out. The verdict for the plain- 
tiff was reversed as there was no evidence showing that the 
oil which it was alleged injured the plaintiff’s cattle was 


oisonous. (Killam v. Moerbe, Tex. Ct. of Civil App.)... 
{ 400,718. 


Unwholesome Food.—Plaintiff was ill for approximately six 
months as a result of eating a sandwich containing maggots 
purchased from defendant. The evidence was sufficient to 
show that proper care was not exercised by the manufac- 
turer and it was therefore error for the trial court to direct 
a verdict for defendant. (Klein v. Duchess Sandwich Co., 
Lid., Cal. Supreme Ct.) . . .§ 400,728. 


Fall Into Grease Pit.—Plaintiff sustained injuries as the result 
of falling into a greasing pit at a filling station owned and 
leased by defendants. laintiff had met in the basement 
of the filling station with other boys in order to study 
with them. The trial court gonoety granted the defend- 
ants’ motion for directed verdicts since the purpose of the 

meeting was entirely foreign to the business carried on at 

the filling station. (Gust v. Sinclair Refining Co., Ill. App. 

oh "400,729. 


Excavation.—Plaintiff, a minor, while running to catch a ball, 
fell into a hole left by the removal of a gasoline storage 
tank and received, as a result of the fall, a broken arm and 
other minor injuries. It was for the jury to say what precau- 
tions were called for by the particular situation and to pass 
upon the sufficiency of the facts and circumstances presented to 
them to establish peetigence on the part of plaintiff. (Sulli- 
van v. Trammell, Tex, Ct. of Civil App.).. 400,722 


Failure to Repair—The mere fact of the landlord’s having 
been frequently in and near the building where he went to 
collect the rent, in the absence of any knowledge by the 
landlord of the defective condition of the premises and 
where the landlord had not gone upon the premises for 
the purpose of inspecting the premises and cookie repairs, 
‘vas insufficient to show any negligence on the part of the land- 
lord by reason of the fact that he failed to make repairs. 
(Echols v. Patterson, Ct. of App. of Ga.)...§ 400,721. 
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Pleading of Duty Issue.—Plaintiff sued to recover damages 
alleged to have been caused by negligence of the defendant 
in shooting an oil well a to plaintiff. Plaintiffs 
petition failed to state a cause of action as there was no 
allegation of facts to support a legal conclusion that a duty 
owed to the plaintiff by the defendant was breached. (Jn- 
dependent Eastern Torpedo Co. v. Carter, Tex. Ct, of Civil 
App.). . .§ 400,719. 


Statute Construed.—Plaintiff brought a suit for malpractice 
against a physician of a public institution maintained by a 
municipal corporation. The effect of any action, whether 
brought against the municipality or against the physician 
is determined by the provisions of the statute, and, by the 
express terms of the statute, may be maintained only if the 
applicable provisions of law are complied with. (Derlicka 


v. Leo, N. Y. Ct. of App.). . .§ 400,723. 


Workman Injured.—Plaintiff was injured while at work mov- 
ing a car of gravel when another car started rolling down 
the inclined sliding after the car ahead of it had been un- 
coupled. The petition alleged that plaintiff had the right 
to expect that defendant had exercised ordinary care in 
placing the car and in applying the brakes so that it would 
not move when the car in front of it was moved. This 
allegation presented a jury question and it was error to 
sustain the defendant’s general demurrer. (Paul v. Ga. 
R. R. & Banking Co., Ga. Ct. of App.). . .§ 400,720 


Petition for Hearing.—In an action by a minor for injuries 
sustained at birth, the petition for a hearing is denied and 
the opinion of the District Court of Appeal of California 
approved with the exception of that portion of the opinion 
dealing with the time when the statute of limitations would 
begin to run on an action which might be maintained by a 
father or mother. (Scott v. McPheeters, Cal. Supreme Ct) 
.. 400,724. 


Instructions.—In an action for negligence, the verdict was not 
against the weight of the evidence and the charge was ade- 
quate in its statement to submit to the jury the question 
whether the evidence received, bearing upon the alleged 
defective condition of the stairway and the duration of that 
alleged condition and defendant’s knowledge thereof, con- 
stituted a nuisance arising out of eeghigence. (Hurley v. 
Wyckoff, N. Y. App. Div.)...4 400,725. 


* LIFE x 


Misrepresentations in Application.—In his application, insured 
falsely stated that he had not consulted any physicians 
during the past five years, and had never been a patient in 
a hospital. The beneficiary contended that he acted in 
good faith, denying that he had been advised of the serious- 
ness of his condition, and alleging that he innocently took 
the word “patient” to apply at the exact point where diag- 
nosis ends and therapy begins. The contentions were held 
untenable, and judgment was given for defendant non 
obstante veredicto. (Guardian Life Ins. Co. of America v. 
Clum, U. S.C. C. A. 3rd C.). . . 500,627. 


Good Health Clause —The defense to a suit on insured’s policy 
was an alleged violation of a provision in the policy that 
“This policy shall not become effective until the first pre- 
mium upon it is paid during the good health of the insured,’ 
A verdict was directed for the beneficiary, but on appeal it 
was held that the trial court erred in excluding proofs 0 
death which contained admissions against the interest of 
the beneficiary. (Aetna Life Ins. Co. v. McAdoo, U. S 
C. C. A., 8th C.).. .J 500,630. 


Federal Jurisdiction.—For the purpose of satisfying the federal 
jurisdictional requirement as to the amount in controversy 
in an action for disability benefits the insurer alleged that 
if insured’s claim were approved it would be pecessary for 
the insurer to set up a reserve of more than $5000. How- 
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ever, it was held that federal jurisdiction was dependent 
upon the amount actually in controversy, and not upon any 
amount indirectly involved. Plaintiff's motion_to remand 
was granted. (Stockman v. Reliance Life Ins. Co. of Pitts- 
burgh, Pa., U. S. Dist. Ct., W. D. of S. C.).. . 500,635. 


War Risk Insurance.—Monthly instalments alleged to be due 
the veteran’s widow were discontinued in March, 1924. She 
filed a claim on May 26, 1931, and notice of denial was 
mailed to her last known address on August 18, 1932. The 
widow contended that because of the provisions for suspen- 
sion of the limitation period contained in Section 19 of the 
World War Veterans Act, her suit was timely filed. How- 
ever, it was held that the suit was barred by the statute of 
limitations, and the order sustaining defendant’s motion to 
dismiss was afirmed. (Walden v. United States of America, 
U.S.C. C. A., 6th C.).. .7 500,633. 


Inception of Disease.—From the evidence adduced it could be 
inferred that the disease from which the veteran died had 
its beginning during the life of the policy. However, it 
could not reasonably be inferred therefrom that it totally 
or permanently disabled him before the policy lapsed, and 
recovery was denied the beneficiary. ( ene v. United 
States of America, U. S. C. C. A., 6th C.)...9 500,632. 

Reinstatement.—Insured’s policy provided that after default 
it could be reinstated upon proof of insurability and pay- 
ment of all past due premiums. The beneficiary sought 
recovery in tort for the insurer’s alleged negligence in fail- 
ing to reinstate the policy. It was held that there was no 
legal obligation upon the insurer to accept the application 
since insured had not made payment of all past due pre- 
miums which, by the terms of the policy, was a condition 
to reinstatement. (Texas Life Ins. Co. v. Shuford, Texas Ct. 


of Civ. App.). . .] 500,628, 


Estoppel.—Claiming that the policy had been cancelled for 
nonpayment of premiums, the insurer declined insured’s 
request to change his beneficiary to his wife. Although the 


widow had made claim to the proceeds after the death of 
insured, it was held that from her conduct the insurer was 
justified in assuming that she had abandoned her claim as 
an individual and accepted the view that the estate, of 
which she was executrix, was the beneficiary. Conse- 
quently, she was estopped to invoke any rights under the 
peontantab tity clause. (hares, Ex’r v. New York Life Ins. 
Co., U. S. C. C. A, 8th C.).. . 500,629. 

Cancellation —The policy in suit had lapsed for nonpayment 
of premiums within the two-year contestable period, and 
within two years after reinstatement but more than three 
years after the policy was originally issued, the insured 
died. Cancellation was sought on the ground that the rein- 
statement had been procured by fraud. Because of the 
incontestability clause the insurer did not have a complete 
and adequate remedy at law. It was further held that the 
contestable period Semen to run anew as of the date of 
reinstatement, and defendant’s motion to dismiss was denied. 
(coonne” New York Life Ins. Co., Fla. Supreme Ct.)... 


Employees’ Benefit Association—In a suit to recover death 
benefits allegedly due from the defendant association, it was 
held that the association was not an insurer and was not 
subject to the insurance laws. Therefore, decedent’s ap- 
plication and the rules of the association were admissible 
in evidence, even though not attached to the certificate of 
membership. Under those rules, defendant was not liable 
for the death benefit because decedent’s employment had 
terminated prior to his death. It was further held that the 
action was barred because of non-compliance with the rules 
relative to the settlement of controversies. (Acker v. Swift, 
Pa, Ct. of C. P.)... 500,636. 


*% AUTOMOBILE * 


Man Standing in Road Hit by Truck—Plaintiff was hit by de- 
mm ‘endant’s truck while he was standing in the road. The 
reason for his being in the road was that he had hit a 
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dog and was waiting for another man to bring a shovel so 
that they could remove the body. He claimed that he had 
kept a lookout for traffic and had not seen defendant’s 
truck although he had looked for cars immediately before 
he was hit. The direction of a verdict for defendant is held 
to be error. (Van Sickle v. Walper, Ohio Ct. App.)... 
{ 701,472. 


Collision Between Truck and Street Car at Intersection. — 
Finding that driver of truck was guilty of negligence per se 
and thereby precluded from recovering for injuries received 
when his truck collided with defendant’s street car at an 
intersection, upheld. (Havins v. Dallas Ry. & Terminal Co., 
Tex. Ct. Civ. App.)... 701,468. 


Car Door Opened Near Street Car Tracks.—Plaintiff’s con- 
tributory negligence in standing next to opened car door, 
looking into car which had been stopped next to curbing 
on the opposite side of which defendant’s street car tracks 
ran, held to preclude her recovery for injuries received 
when trolley hit open door, causing plaintiff to be thrown 
into car and injured. (Gross v. Dallas Ry. & Terminal Co., 
Tex. Ct. Civ. App.).. .§ 701,457. 


Car Turning Suddenly to the Left—Jury’s finding that the 
cause of the collision between the car in which plaintiff 
was riding and a cab owned by defendant was the act of 
defendant’s cab driver in turning suddenly to the left, is 
sustained. (Warner v. Town Taxi Inc., Mass.. Supreme Jud. 
Ct.).. .§ 701,470, 


Man Run Over by Truck.—Defendant held not liable for in- 
juries sustained by plaintiff who was run over by truck 
which was hauling defendant’s products from its mine to a 
shipping point, said truck being used under a contract with 
an independent contractor. The driver of the truck was 
not the servant or employee of defendant. (Brown v. 
Georgia Kaolin Co., Ga. Ct. of App.). .. 701,459. 


Truck Destroyed by Fire.—In action to recover from railroad 
company where truck, loaded with hay, was badly damaged 
by fire which was alleged to have been caused by sparks 
from engine, judgment for plaintiff is sustained. (Southern 


Railway Co. v. Barker, Va. Supreme Ct. App.)... 701,462. 


Pedestrians Hit by Truck.—The fact that pedestrians walk on 
the wrong side of a road in violation of a statute does not 
make them contributorily negligent unless their conduct 
contributed to cause the accident. The truck which struck 
the pedestrians in this case was shown to have been driven 
recklessly and plaintiff is entitled to have her case go to the 
jury. - regory, Adm’x v, Daniel, Va. Supreme Ct. App.)... 

01,463. 


, 


Condition of Brakes on Car.—Where facts show that condition 
of brakes had nothing to do with causing accident, court 
did not err in submitting issue to jury relative to said con- 
dition and to owner’s knowledge thereof. (Ortiz v. Echols, 
Tex. Ct, Civ. App.). . .§ 701,456, 


Railroad Crossing Blocked by Standing Box Cars.—Plaintiff 
who failed to see dark colored box cars which were block- 
ing the railroad crossing, the night being dark and foggy 
and the automatic warning sign with which plaintiff was 
familiar being out of order, was not contributorily negli- 
gent as a matter of law in nl with said cars. (Moore 
v. Chicago, Burlington & Quincy R. R. Co., U. S. Dist. Ct., 
W. D. Mo.).. .9 701,474. 


Vehicles Sideswiped.—In an action where the evidence showed 
that plaintiff's car was being driven on the right side of the 
road, but that defendant’s tractor and trailer were on the 
wrong side of the road, the two vehicles having sideswiped, 
plaintiff is allowed damages for the loss of tis arm, the 
amputation of which was necessary. (Trucking, Inc. v. 
Krotzer, U. S. C. C. A., 6th C.)... 701,469. 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued able to negotiate a turn in the road due to the exce: 
rate of speed at which he was driving. (Yorke v. Cottey 
Automobile Crashing Into Moving Train.—In actions arising Yorke v. Mason, Va. Supreme Ct. App.). . .] 701,464, 701,465, 
out of a collision between an automobile and a moving ; 
train, the court held that a charge to the jury relative to the 
railroad’s duty to a pee Sanne Sie, at 
crossings was prejudicial where it was shown that such a : ee : : 
signal had been knocked down by another motorist only a where it caused damage to plaintiff's filling station and 


: : A plaintiff personally, the owner of each car is liable for 
ae Ge Ct Be TOL 458. olved. (Southern Ry. Co. own individual negligence and a nonsuit entered in favor 


one in an action wherein both are joined does not operate 


Daughter of Owner of Bus Injured—Where the daughter of to the benefit of the other. (Arnst v. Estes, Me, Supre 
the owner of the bes line over whieh she wes twove ing was Jud. Ct.)...9 701,461. 
injured when the bus collided with a truck, she has a right . : oa + as R 
to recover for such injury from her father. The action is ee herent far sepesechine teaiie Solna se 


against him in his vocational capacity, rather than indi- =a, intersection, but failed to do so and collided with defends 
vidual, and there is no reason why the compulsory insurance ant’s truck before he cleared the crossing, his negligencs 


which he carried should not benefit his daughter as well as bare recovery § so : oe 
y for any injury received. e was the d 

ye sthes 01467 (Worrell v. Worrell, Va. Supreme Ct. favored driver and carried the duty of avoiding collision” 

PP.)... 467. with another vehicle. (Delsman v. Bertotti, Wash. Supreme 


Railroad’s Negligence Not Causative.—Allegations charging Ct... .9 701,473. 
defendant railroad with negligence in the operation of its Pleadings.—Where neither the pleadings nor the evidence 
train and stating that the crossing was dangerous and was the issue of contributory negligence in an action by plain 
known so to be by the driver of the car and that even if the tiff to recover for injuries received when the car in which’ 
proper signals had been sounded by the train crew, they she was riding collided with defendant’s car, it was 
would not have been heard by said driver, show that colli- to submit the case to the jury on that issue. (Augusta v 
sion was due to negligence of driver of car rather than to Paradis, Ohio Ct. App.)... 701,471. 4 
that of railroad. (Hallman v. Powell, Rec’r, Ga. Ct. of App.) 4 
.. . 701,460. Head-on Collision.—Negligence of bus driver in stopping bug 
partly on highway held not to be proximate cause of col- 
Car Overturned on Curve.—Judgment for plaintiff in an action lision resulting when a truck sideswiped the rear of the 
to recover for injuries sustained when defendant’s car, in bus and collided head-on with a third vehicle. (Hubbard” 
which he was riding, overturned when defendant was un- v. Murray, Adm’r, Va. Supreme Ct. App.).......... { 701,466 


Concurring Negligence.—Where two cars collided on a high 
way, one of which was forced to the other side of the rg 


a 
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